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DIGEST 

1 .  
replacement of engines  i n  t r u c k s  t o  be maintained by t h e  
c o n t r a c t o r  under a c o n t r a c t  f o r  t rash  c o l l e c t i o n  s e r v i c e s  
was provided t o  another  o f f e r o r  b u t  not  t o  it, bu t  record 
c o n t a i n s  no evidence t o  suppor t  t h e  a l l e g a t i o n ,  General 
Accounting Of f i ce  w i l l  no t  a t t r i b u t e  improper a c t i o n  t o  t h e  
agency on t h a t  b a s i s .  

2 .  Although r eques t  f o r  p roposa l s  r equ i r ed  t h e  submission 
of c o s t  o r  p r i c i n g  d a t a ,  awardee's f a i l u r e  t o  provide t h i s  
in format ion  was not  a material d e f i c i e n c y  where adequate  
p r i c e  compet i t ion  was obta ined  and t h e r e f o r e  no cost 
a n a l y s i s  was performed. 

3 .  
eva lua t ion  of o f f e r o r s '  p r i c e s  f o r  f u t u r e  y e a r s  on t h e  basis 
of t h e i r  p r e s e n t  v a l u e  o r  provide f o r  c o n s i d e r a t i o n  of 
o f f e r o r s '  exper ience ,  aqency p rope r ly  d i d  not  e v a l u a t e  
proposa ls  on t h o s e  grounds.  

Where p r o t e s t e r  a l l e g e s  t h a t  information regarding t h e  

Where reques t  f o r  p roposa l s  d id  not  provide  f o r  t h e  

DECISIOH 

Contrac t  S e r v i c e s ,  Inc.  (CSI)  p r o t e s t s  t h e  Army's award t o  
Edsansu, S.A. of a c o n t r a c t  f o r  t h e  c o l l e c t i o n  and d i s p o s a l  
of r e f u s e  genera ted  a t  United States m i l i t a r y  i n s t a l l a t i o n s  
i n  t h e  A t l a n t i c  s e c t o r  of t h e  Republic of Panama under 
r eques t  f o r  p roposa l s  ( R F P )  N o .  DABC92-88-R-0173. The 
p r o t e s t e r  a l l e g e s  t h a t  t h e  Army provided Edsansu, b u t  n o t  
it, w i t h  c e r t a i n  informat ion  regarding t h e  replacement of 
engines  i n  government fu rn i shed  t r a s h  t r u c k s .  C S I  also 



o b j e c t s  t o  t h e  Army's d e c i s i o n  t o  award t o  Edsansu without  
d i s c u s s i o n s  d e s p i t e  i t s  f a i l u r e  t o  s u b m i t  c o s t  o r  p r i c i n g  
d a t a ,  W e  deny t h e  p r o t e s t .  

The RFP d i v i d e d  t h e  r e f u s e  c o l l e c t i o n  work t o  be performed 
under t h e  c o n t r a c t  i n t o  t w o  l o t s  (Lots I and 111, cover ing  
t h e  Pacif ic  and A t l a n t i c  p o r t i o n s  of t h e  count ry  respec- 
t i v e l y ,  and reques ted  f i x e d  p r i c e s  f o r  each l o t  fo r  a base 
yea r  and f o r  each of 4 o p t i o n  years .  
t h a t  award would be made based e i t h e r  on both l o t s  o r  a 
s i n g l e  l o t ,  whichever was most advantageous t o  t h e  govern- 
ment cons ide r ing  p r i c e s  f o r  t h e  basic requirement p lus  t h e  
o p t i o n s  . 
The R F F  provided t h a t  t h e  government would f u r n i s h  t h e  
c o n t r a c t o r  with cer ta in  equipment t o  be used i n  performing 
t h e  s e r v i c e s .  The equipment t o  be fu rn i shed  t o  t h e  
c o n t r a c t o r  f o r  t h e  A t l a n t i c  s e c t o r  work inc luded  two t r u c k s .  
The R E F  provided t h a t  the  c o n t r a c t o r  would be r e spons ib l e  
f o r  t h e  maintenance and r e p a i r  of t h e  government f u r n i s h e d  
equipment, inc luding  p a r t s ,  and provided an i t e m  on t he  
schedule  fo r  p r i c e s  t o  be i n s e r t e d  f o r  t h i s  s e r v i c e .  

Four o f f e r o r s  submi t ted  proposa ls  f o r  Lot 11. E d s a n s u ' s  
p r i c e  of $2,069,343.12 was low, while CSI's p r i c e  of 
$2,075,832.31 w a s  second low. The Army d i d  n o t  conduct 
d i s c u s s i o n s  with any of t h e  o f f e r o r s  and awarded a c o n t r a c t  
f o r  Lot I1 t o  E d s a n s u  on t h e  b a s i s  of i n i t i a l  p roposa l s . l /  - 
This p r o t e s t  fol lowed.  

C S I  a rgues  t h a t  since t h e  t r u c k s  t o  be furn ished  by t h e  
government are f a i r l y  o l d  ( 8  y e a r s )  and i n  such c o n d i t i o n  
t h a t  t h e i r  ma in tenance  and r e p a i r  w i l l  be r e l a t i v e l y  c o s t l y ,  
i ts  r e p r e s e n t a t i v e  inqu i r ed  a t  t h e  preproposa l  conference 
whether t h e  Army i n t e n d e d  t o  r ep lace  any of t h e  engines  
du r ing  t h e  cour se  of t h e  c o n t r a c t .  According t o  t h e  
p r o t e s t e r ,  the  Army responded t h a t  it d id  not in tend  t o  
r ep lace  any of t h e  eng ines  dur ing  t h e  base o r  op t ion  years. 
C S I  f u r t h e r  a l l e g e s  t h a t  t h e  Army subsequent ly  decided t h a t  
it would i n  f a c t  r ep lace  t h e  o l d e r  v e h i c l e s '  eng ines  and 
informed Edsansu--but not  i t--of i ts  i n t e n t i o n  p r i o r  t o  
r e c e i p t  of proposa ls .  The p r o t e s t e r  contends t h a t  because 
CSI had access t o  informat ion  not provided t o  it, t h e  two 
o f f e r o r s  prepared t h e i r  p roposa ls  based on m a t e r i a l l y  

Of fe ro r s  were advised 

- 1/ Lot  I was a l s o  awarded t o  Edsansu .  

2 B-232689 



d i f f e r e n t  understandings regard ing  t h e  amount of work t h a t  
would be requi red  t o  m a i n t a i n  and r e p a i r  t h e  t r u c k s  dur ing  
t h e  5-year per iod  covered by t h e  s o l i c i t a t i o n .  

I n  response,  t h e  Army m a i n t a i n s  t h a t  a t  no t ime d i d  any 
government employee i n d i c a t e  t o  Edsansu t h a t  cer ta in  o ld  
engines  would be replaced.  The Army f u r t h e r  i n d i c a t e s  t h a t  
a t  no t i m e  dur ing  t h e  s o l i c i t a t i o n  process  d id  it intend t o  
r ep lace  t h e  engines  i n  ques t ion ,  and t h a t  it does not  SO 
i n t e n d  now. The Army a l s o  d e n i e s  t h a t  its r e p r e s e n t a t i v e  
made any s t a t e m e n t  a t  t h e  preproposa l  conference s p e c i f i -  
c a l l y  regarding engine replacement. 

The p r o t e s t e r  has o f f e red  a statement from one o t h e r  
i n d i v i d u a l  r ep resen t ing  another  f i rm who was p r e s e n t  a t  t h e  
preproposa l  conference  which s u p p o r t s  its a s s e r t i o n  t h a t  t h e  
Army ind ica t ed  a t  t h a t  t i m e  t h a t  it did not i n t end  t o  
r ep lace  any of t h e  engines  du r ing  t h e  course of t h e  
c o n t r a c t .  C S I  h a s  o f f e r e d  no evidence,  however, t h a t  t h e  
Army subsequent ly  decided t o  r e p l a c e  t h e  engines  and 
informed Edsansu of t h a t  i n t e n t ,  and t h e  agency has  denied 
t h a t  it d id  so and a l so  den ie s  t h a t  it in t ends  t o  r ep lace  
t h e  engines.  I n  view of t h e  f a c t  t h a t  t h e r e  is nothing i n  
t h e  record which subs tan t ia tes  CSI's a l l e g a t i o n  and since 
w e  w i l l  not  f i n d  improper a c t i o n  by an agency based on 
s p e c u l a t i o n  o r  i n f e r e n c e ,  we deny t h i s  basis of t he  p r o t e s t .  

C S I  a l s o  o b j e c t s  t o  t h e  Army's d e c i s i o n  t o  make award on t h e  
b a s i s  of i n i t i a l  p roposa ls  without  r e q u i r i n g  Edsansu t o  
submit  c o s t  o r  p r i c i n g  d a t a  as requi red  by t h e  s o l i c i t a t i o n .  
The p r o t e s t e r  contends t h a t  without  t h i s  in format ion ,  it 
w a s  impossible  f o r  t h e  Army t o  determine t h a t  Edsansu 
intended t o  comply with t h e  laws of t h e  Republic of Panama 
regard ing  employee compensation (1.e. - m i n i m u m  wages, f r i n g e  
b e n e f i t s ,  and severance  p a y ) ,  as r equ i r ed  by t h e  RFP, o r  
t h a t  i ts proposa l  adequate ly  r e f l e c t e d  t h e  reasonable  c o s t  
of performing ma in tenance  on t h e  government fu rn i shed  equip- 
ment. C S I  a r g u e s  t h a t  pursuant  t o  Federa l  Acqu i s i t i on  
Regula t ion  ( F A R )  S 1 5 . 6 1 0 ( a ) ( 3 ) ,  award on the  b a s i s  of 
i n i t i a l  p roposa ls  is  permi t ted  only  i f  t h e  c o n t r a c t i n g  
o f f i c e r  can determine t h a t  t h e  lowest o f f e red  p r i c e  is f a i r  
and reasonable ,  and t h a t  he re ,  u n t i l  t h e  Army had s a t i s f i e d  
i t s e l f  t h a t  Edsansu understood t h e  RFP's requirements ,  it 
could  not determine t h a t  Edsansu's p r i c e  was f a i r  and 
reasonable .  

3 B-232689 



The Army exp la ins  t h a t  it d id  not perform a c o s t  a n a l y s i s  of 
Edsansu's f ixed-price  proposal  since t h e r e  was adequate 
p r i c e  competi t ion under t h e  s o l i c i t a t i o n .  

C S I  a rgues  i n  t h e  a l t e r n a t i v e  t h a t  Edsansu's proposal  should 
have  been viewed as m a t e r i a l l y  d e f i c i e n t  f o r  f a i l u r e  t o  
inc lude  c o s t  o r  p r i c i n g  d a t a  even  i f  adequate  p r i c e  
compet i t ion  e x i s t e d ,  because t h e  R F P  conta ined  a clause 
r e q u i r i n g  t h e  submission of such data. 

F i r s t ,  we agree  w i t h  t h e  agency t h a t  since four  o f f e r o r s  
submit ted f ixed -p r i ce  proposa ls  under L o t  I1 of t h i s  
s o l i c i t a t i o n ,  which provided f o r  award t o  t h e  low p r i ced  
t e c h n i c a l l y  accep tab le  o f f e r o r ,  adequate  p r i c e  compe t i t i on  
w a s  ob ta ined  and t h e  agency was n o t  o b l i g a t e d  t o  perform a 
c o s t  a n a l y s i s .  FAR 55 1 5 - 8 0 4 - 3 ( a ) ( l ) ,  15-805-1(b); R a m a l  
I n d u s t r i e s ,  Inc . ,  B-224375, O c t .  6 ,  1986, 86-2 C P D  397. 
F u r t h e r ,  where a n  RFP r e q u i r e s  t h e  submission of c o s t  o r  
p r i c i n g  d a t a ,  but performance of a c o s t  a n a l y s i s  proves 
unnecessary because adequate  p r i c e  compet i t ion  is obta ined ,  
it is immaterial whether o r  not a n  o f f e r o r  i n  f a c t  submit ted 
s u f f i c i e n t  data because t h e  d a t a  w i l l  no t  be used. Id .  We 
t h e r e f o r e  agree  with t h e  Army t h a t  Edsansu's f a i l u r e t o  
submit c o s t  o r  p r i c i n g  d a t a  was n o t  an  impediment t o  i ts  
rece iv ing  t h e  award on t h e  b a s i s  of i t s  i n i t i a l  low p r i c e d  
proposal ;  Synthes ( U . S . A . ) ,  B-231748, Aug. 1 9 ,  1988; 88-2 
CPD 11 164. Fur the r ,  i n  t h i s  regard,  C S I  imp l i e s  i n  i ts  
arguments t h a t  i f  a n  o f f e r o r ' s  c o s t  o r  p r i c i n g  d a t a  does no t  
show t h a t  a n  o f f e r o r  d id  not  s e p a r a t e l y  cons ider  t h e  c o s t  
of a p a r t i c u l a r  e l e m e n t ,  e.g., t h e  c o s t  of m a i n t e n a n c e ,  then 
t h e  f i r m  does not  o f f e r  t o  perform t h a t  func t ion .  That i s  
no t  t h e  case under t h i s  f i xed -p r i ce  s o l i c i t a t i o n .  The f i rm 
is bound t o  provide t h e  s e r v i c e  it o f f e r e d  i n  its proposa l .  
Whether o r  no t  there  was s e p a r a t e  coverage of t h e  p a r t i c u l a r  
e l e m e n t  i n  any c o s t  data submit ted has  no e f f e c t  on t h e  
o f f e r o r ' s  o b l i g a t i o n  t o  perform. 

I n  i ts  post-conference comments, t h e  p r o t e s t e r  r a i sed  
a d d i t i o n a l  grounds of p r o t e s t .  C S I  a rgues  t h a t  when t h e  
p r e s e n t  v a l u e  of t h e  o f f e r o r s '  p r i c e s  f o r  performance i n  
f u t u r e  yea r s  is c a l c u l a t e d ,  i ts p r i c e  is  low because i t s  
p r i c e s  f o r  t h e  base and f i r s t  op t ion  year  a r e  i n  fac t  lower 
t h a n  Edsansu's.  The p r o t e s t e r  a l s o  a rgues  t h a t  it has  
g r e a t e r  exper ience  t h a n  t h e  awardee and t h a t  experience 
should have been cons idered  i n  s e l e c t i n g  t h e  awardee. 

The s o l i c i t a t i o n  h e r e  d id  not  provide f o r  t h e  c a l c u l a t i o n  of 
proposed p r i c e s  on a p r e s e n t  va lue  basis. Rather,  i t  
provided t h a t  o f f e r s  would be eva lua ted  f o r  award purposes  
by adding t h e  t o t a l  p r i c e  f o r  a l l  o p t i o n s  t o  t he  t o t a l  p r i c e  
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for t h e  b a s i c  requirement.  The p r o t e s t e r  was t h e r e f o r e  on 
n o t i c e  a t  t h e  t i m e  it received t h e  s o l i c i t a t i o n  t h a t  f u t u r e  
year  p r i c e s  would not  be discounted t o  r e f l e c t  t h e i r  p re sen t  
value.  If t h e  p r o t e s t e r  wished t o  o b j e c t  t o  t h e  f a i l u r e  t o  
cons ide r  p re sen t  v a l u e  as a n  e v a l u a t i o n  f a c t o r ,  it was 
requi red  t o  do so  be fo re  t h e  due date f o r  submission of 
i n i t i a l  p roposa ls .  B i d  P r o t e s t  Regula t ions ,  4 C.F.R.  
Si 21.2(a) (1 1 (1988). System Development Corp. and I n t e r n a -  
t i o n a l  B u s i n e s s  Machines, B-204672, Mar. 9, 1982, 82-1 C P D  
11 218. S i m i l a r l y ,  t h e r e  was nothing i n  t h e  s o l i c i t a t i o n  
which ind ica t ed  t h a t  an o f f e r o r ' s  experience would be 
eva lua ted  i n  determining t h e  awardee. 

The p r o t e s t  is d e n i e d  . 

Genera l  Counsel 
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